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1. Jurisdiction

A. Seven Questions

At the start of each case, must answer these Seven Questions:

1) Do you have subject matter jurisdiction?

a) Not waivable

b) Constitutional issue: distribution of power between federal and states

c) Capron v. Van Noorten
2) Do you have personal jurisdiction?

a) Waivable

b) Constitutional issue: fairness of procedure (think due process)

c) Tickle v. Barton
3) Has there been proper notice and an opportunity to be heard?

a) Waivable

b) Service of process

c) Constitutional issue: fairness of procedure; entitled to notice; cousin of due process

d) Tickle
4) Was service made properly?

a) Waivable

b) Federal Rule 4

c) Reinforces proper notice and opportunity to be heard

d) Differs by state

e) Not a constitutional issue

5) Does the court have venue?

a) Waivable

b) Ensure cases are lodged in rational places

c) Distribution of judicial business within a system

6) Question of removal.

a) Waivable

b) Only applies if starting in state court: only goes state to federal

c) Defendant’s weapon: tactical move by either (∆ to do it, ( to prevent it)

7) Have any issues been waived?

a) Only can waive 2-6

b) If 2-6 are not properly asserted, they are gone

B. Subject Matter Jurisdiction

Subject-matter jurisdiction is the court’s power to hear a case based on the nature of the dispute. Different than the court’s power to exercise jurisdiction over person or property.

1) State courts are courts of general jurisdiction

a) State and federal courts have overlapping jurisdiction on some matters, giving ( choice when bringing suit

b)  Unless specifically marked by Congress as a case that can only go federal, state courts may hear any case

2) Federal courts are courts of limited jurisdiction: 

a) Article III, sec. 2:
i) Power to hear all cases “arising under” the Constitution, laws and treaties of the US (federal question);

ii) All controversies involving disputes between citizens of different states (diversity jurisdiction)

3) It is the duty of every court to make sure that it has jurisdiction: Rule 8(a)(1)

a) Capron v. Van Noorden: court must find that it has jurisdiction. State v. federal issue

b) Must have 

i) Constitutional capacity to take a case, and 

ii) Statutory authority to do so. (Finley(§1367)

4) Federal Question Jurisdiction

a) 28 USC §1331: Cause of action must arise under the Constitution, laws, or treaties of the United States. Mirrors Art. III, sec. 2 language, though Art. III is broader than §1331.

i) §1331 supplanted Osborn—states trying to tax federal bank, whose charter included a right to sue and be sued in Circuit Courts—Marshall read “federal ingredient” as conferring FQJ. Narrowed over time.

b) Before 1875, there was no federal question jurisdiction. Very little federal law for much of US history.

c) No amount in controversy requirement (dropped during 1980s)

To establish FQJ, must show:

d) Well-pleaded complaint rule: the complaint must present the federal issue(s) that are FQJ basis (Louisville & Nashville RR v. Mottley, 1908)

e) The issue must arise under the Constitution, laws and treaties of the US. (Mottley)

i) There is no FQJ because a defense is based on fed law—must be in (’s complaint (pullback from Osborn). 

ii) FQJ turns on what the plaintiff pleads: show that the statute created a substantive federal right and that the statute provided right to vindicate in fed court. 

f) Must show a substantial federal question exists (also to exercise pendent jurisdiction). Constitutional issues will always qualify.

i) Some areas of law are so federally-dominated that you cannot bring them in state ct: will say there is complete preemption that provides automatic removal (pensions).

ii) If a fed statute expressly provides for a private right of action, the action arises under federal law (ex: fed Securities Act, fed Anti-Trust Act).

(1) When the statute is silent on this, courts can look to legislative history and find an implied private right of action if they want (depends on intangibles): determine the federal issue to be quite significant, willing to allow it into federal court.

(2) In other cases where statute is silent, it may be interpreted as not providing a private right of action (Merrel Dow: Just because there are fed issues in a state case does not make it federal).

(a) NB: if a state claim depends on the resolution of a federal issue, then the case may satisfy §1331’s ‘arising under’ requirement (Smith). Pre-§1367 case.

(b) NB: if there is a state law-compulsory counterclaim, could extend jurisdiction over that since it comes out of the same T&O—ancillary jurisdiction (Moore). Pre-§1367 case.

g) When Congress creates a cause of action (§), can decide where it should be vindicated:

i) Fed court only: exclusive jurisdiction (claims arising under Copyright Act, Patent Act)

ii) Federal or state court: concurrent jurisdiction (claims arising under FELA, some civil rts)

iii) State court only (rare)

(1) Exclusive jurisdiction: §1338—(a): dist cts have original jd over patents, copyrights, trademarks, plant variety protection. (b): this jd is exclusive to fed cts.

(2) §1331: general FQJ statute—does not say exclusive 

5) Diversity Jurisdiction

a) Historical curiosity derived from 13 colonies (thought of themselves as separate countries)

b) Is not exclusive to federal courts (can always go state)

c) Some matters are still excluded (divorce, child custody, probating a will)

i) 28 USC §1332: (narrower than Art. III) original jurisdiction over cases 

ii) Amount in exceeds $75,000;

iii) With limited exception, requires complete diversity (Strawbridge v. Curtiss)

(1) Interpleader (Rule 22) and specific statutes modify this requirement

d) Amount in controversy requirement: filtration device.

i) $75,000 requirement. Cannot be for anything $75,000 or less.

ii) Good-faith basis for claims. Accept unless clearly wrong. For injunction, try to quantify the value of the injunction for the plaintiff.

iii) Aggregation:

(1) May aggregate one-on-one: single plaintiff, single defendant

(2) May not aggregate multi-party claims

(a) Only exception is when there are undivided interests (joint property owners)

e) Diversity requirement: Based on citizenship

i) Citizenship is determined the day that the action is filed.

(1) Natural persons: citizenship = domicile. Changes only when 1) physically go elsewhere and 2) formed intent to stay elsewhere for the indefinite future. Can only have one citizenship even with multiple residencies. Prisoners, military: where originally from, unless assigned to base. Aliens: for permanent residents, now deemed to be citizens for purposes of diversity (const. unclear)

(2) Corporations: citizenship = two: place of incorporation and principal place of business. Tests to determine principal place of business: 1) nerve center test (where corp decisions made); 2) muscles test (where corp does its thing; center of gravity); 3) total activity (hybrid: combo of both)

(3) Unincorporated associations (partnerships, unions): citizenship = cumulate states of all members (equals citizenship of all the partners, etc.). Hence: cannot sue Teamsters, who are in every state.

(4) Representative actions: citizenship = citizenship of represented, EXCEPT for class actions and shareholder derivative suits: for those, citizenship = citizenship of represented party/parties only.

f) §1359: cannot improperly join a party to get or exclude fed jurisdiction (Rose v. Giamatti)

Minimal Diversity exceptions

g) §1335: Interpleader—when there is a big fistfight over some property (value of $500+), can put it in court and let everyone fight it out. Requires only minimal diversity.

h) §1369: Mass Disaster Statute—75 or more dead from single event. Minimal diversity.

i) §1332(d): Class Action Fairness Act—claims over $5 million automatically original jd to fed; minimal diversity requirement for the class.

6) Supplemental Jurisdiction

a) When there is a case with both state and federal causes of action, which court?

i) Concerns about judicial economy and efficiency; res judicata / collateral estoppel.

b) If a court has original jurisdiction over some claims in an action, it may exercise pendent jurisdiction over the others if they share a common nucleus of operative fact and if you would normally try things together (same constitutional case). (United Mine Workers v. Gibbs, 1966) Pendent claim jurisdiction.

i) If you would normally try things together because they emanate from the same situation and constitute one constitutional case, and the federal issue is substantial enough, can take the whole thing federal. 

(1) Meant fed cts had the power to hear the whole case, but didn’t require they do so.

ii) Anything that impedes the exercise of a federal right (like forcing someone with both state and federal claims to stay in state court) that Congress has given is a violation of federal policy. Congress intended for those rights to be employed.

(1) Pendent and ancillary jurisdictions—parallel doctrines during pre-§1367 era (btwn Gibb in 1966 and statute in 1990)

iii) Three modifications before the statute:

(1) No pendent party jurisdiction (cannot add jurisdictionally insufficient parties). Pullback from Gibbs (Aldinger v. Howard, 1976).

(2) Cannot avoid the complete diversity requirement of §1332 through pendent claiming (Owen Equipment & Erection Co. v. Kroger, 1978).

(3) Repeat: no pendent party jurisdiction. (Finley v. United States, 1989)—statute’s motivation.

c) §1367 (1990): NB: Must have original jurisdiction before you can assert supplemental jurisdiction.

(1) “Plaintiff” = original plaintiff in the case

(2) This gives courts statutory authority to hear cases that before they might not have (under Finley, where both constitutional and statutory authority was required)

(a) Dist Cts that have original jurisdiction over an action may exercise supplemental jurisdiction over all other claims that are part of the same case or controversy subject to (b) and (c); includes claims involving joinder or intervention of other parties. CNOF lives.

(b) In diversity cases (§1332), court does not have jurisdiction over persons made parties (that is, defendants) under Rule 14 (third party practice), 19 and 20 (compulsory and permissive joinder), 24 (interveners); or those seeking to join or intervene as plaintiffs under Rules 19 or 24 ( Cannot circumvent diversity requirement through joinder (codifies Kroger).

(c) Supplemental jurisdiction is discretionary: can decline because case involves complex state law, state claim(s) predominate, fed claim has been dismissed or settled, other exceptional circumstances (Gibbs codified). That is, the federal jurisdiction must be substantial enough (to take in the wheat and the chaff).

(3) Plaintiffs who are jurisdictionally insufficient under Rule 20 (plaintiffs who do not satisfy amount in controversy requirement) may still join a case so long as there is one claim satisfying that requirement and no other jurisdictional defects. §1367 confers jurisdiction over claims by Rule 20 and 24 (s. (Allapattah)

C. Jurisdiction over People and Property  

1) Is there a traditional base of personal jurisdiction? 
a) Territoriality (Pennoyer v. Neff, 1877)

i) State has exclusive jurisdiction (is all-powerful) over people and property within its territory. 

ii) State cannot exercise jurisdiction over persons and property outside its borders (Pennoyer)

b) Domicile (Milliken v. Meyer, 1940)

i) State’s residents owe duty to state 

c) Agency
d) Consent 

i) Adam v. Saenger; 
ii) Contractual consent: M/S Breman v. Zapata Off-Shore; Carnival Cruise Lines v. Shute. Court in Carnival leaves room to say that totally irrational forum choices can be rethought.

e) Implied Consent (Hess v. Palowski, 1927)

f) Waiver
g) Producing Consent
h) Doing Business (Corporate Presence)

i) Presence
If there is a traditional basis, say it; if not, say there is no traditional basis and move on.
2) Does the state have a long-arm statute?

a) Minimum contracts with the forum so there is fair play and substantial justice (International Shoe Corp. v. State of Washington, 1945—jd through doing business; broadening of jurisdiction)

i) Birth of the modern long-arm statute

ii) Cause of action must arise in the forum

iii) Due Process awakens

iv) Applies to individuals and corporations (Kulko v. Superior Court, 1978)

v) LAS = form of specific jurisdiction
b) Minimum contacts—require voluntariness (Hanson v. Denckla, 1958—FL lacked minimum contacts with DE trust to exercise jd). Defendant has to do something that indicates availability to jurisdiction to satisfy due process. Need volitional, beneficial contact that the defendant is consciously making. 

i) Warren in Hanson for majority (5)—must worry about due process for the defendant (like White later)

ii) Black for dissent (4)—sees minimum contacts in FL; consider what is fair and reasonable for everyone ( holistic perspective (like Brennan later)

(1) Contra: McGee v. International Life Insurance (1957)—proper for Cal. courts to exercise jurisdiction over out-of-state life insurance company—sufficient contract with forum state ( volitional contact there (v. Hanson: trust unaware it was dealing with FL). But ∆ only subject to jurisdiction arising out of those minimum contacts in forum state.

	
	Continuous and systematic conduct in the state
	Isolated and sporadic conduct in the state

	COA arising from that conduct
	International Shoe (1945)—general jurisdiction
	Hess v. Palowski (1927)—specific jurisdiction

	COA does not arise from that conduct
	Perkins v. Benguet Consolidated Mining (1952)
	Hanson v. Denckla (1958)—specific jurisdiction


c) Actual presence still sufficient for jurisdiction (Burnham v. Superior Court, 1990)—Shaffer did not kill off Pennoyer entirely. Step back led by Justice Scalia: territoriality is not dead—both because of “tradition!” and in recognition of state sovereignty.

i) Only situation that this would arguably not apply to is when a person is present in state involuntarily.

3) Is the long-arm constitutional?

· Is it of sufficient quality and nature as to satisfy due process?
· Does it satisfy Due Process (fairness) required by constitution?
Constitutional analysis = Shoe, Hanson, World-Wide Volkswagon (meat of the PJ question)

Long –arm statutes that developed after Shoe extended personal jurisdiction:

a) Defendants with general activity within the forum state ( general jurisdiction

b) Specific acts enumerated in statute to capture non-resident defendants ( specific jurisdiction (requires statutory authority)

i) Acts occurring elsewhere that have a significant impact in the forum state (Gray v. American Radiator, 1961—tortious act deemed to be the site of injury)

ii) Some go up to the Constitutional limits of Due Process (RI and others—does not make a policy decision). Others do not ( NYS exception for defamation

c) LAS presuppose that the act in litigation occurred in the state 

i) Concerns about forum-shopping begin to arise (which state would be more favorable)

d) Foreseeability is not enough: the defendant must have enough of a nexus or tie to the forum state so that he reasonably understands that he may be called into the state to defend himself (World-Wide Volkswagon v. Woodson, 1980—consumer’s single act of bringing product into forum state does not conferred power to exercise jurisdiction over manufacturer). 

(1) See also: Keeton v. Hustler Magazine, Inc. (1984).

ii) It matters whether a third party (like a consumer) brings a product into the forum state.

e) Forum-selection clause conferring jurisdiction: upheld in Burger King Corp. v. Rudzewicz (1985): FL able to exercise jd over Michiganders. Consider such factors as length (or proposed length) of contract; what laws applied under contract, where the harm is felt, whether it was reasonable to bring ∆ to that court ( here, minimum contacts established. Also: Carnival Cruise v. Shute; Breman v. Zapata.

i) Keep in mind the burden of showing unreasonableness (on ∆): has to show that forum places an unreasonable burden on defendant.

f) Stream of Commerce v. Stream of Commerce Plus—Asahi Metal Industry Co. v. Superior Court (1987) was decided leaving this debate unanswered and there had been no change since. 

i) Stream of Commerce (Brennan)—loosely based on foreseeability

ii) Stream of Commerce Plus (O’Connor)—want purposeful direction toward forum state.

g) Timing: even if a defendant no long has contact with the forum state, he may be haled in for earlier contacts (focus is at the time of the act, not at the time of the lawsuit).

h) Continuous and systematic contact with the forum state is enough to grant constitutional power over a defendant even when ∆ is suing on a non-forum state event (Perkins v. Benguet Consolidated Mining, 1952) ( general jurisdiction (based on the continuous and systematic contact).

i) If there is insufficient contact with the forum state, cannot exercise general jurisdiction—must go beyond mere contacts and show something more. Tougher to get general jurisdiction than long-arm. Helicopteros Nacionales de Colombia v. Hall (1984).

i) Internet jurisdiction: no real standard set yet. Only issue left open by Asahi. Many courts follow the ‘sliding scale’ from Zippo: differentiates between ‘active sites’ (does business with consumers in a particular forum) and ‘passive sites’ (provide information). Most sites are in between: ‘interactive.’ 

4) Is there jurisdiction over the property?

a) “In rem” jurisdiction: jurisdiction over property—power of a state to adjudicate over property.

b) “Quasi-in-rem” jurisdiction: state could exercise jurisdiction over a person’s in-state property (from Pennoyer). Judgment on person could be passed onto in-state property; exhausted when the property is exhausted—no Full-Faith and Credit. Was inconsistent with personal jurisdiction; based on notions of state sovereignty. (Harris v. Balk, 1905—attacking the debtor of your debtor).

c) Quasi-in-rem was all but destroyed by Shaffer v. Heitner (1977): shareholder derivative suit in DE. Supreme Court says that in order to get jurisdiction over defendants, the Shoe and progeny (Hanson, WW Volkswagon) standards must be satisfied (even when dealing with property)—minimum contacts equaling fair play and substantial justice ( must satisfy the same standards as for in personam jurisdiction (converging quasi-in-rem and personal jurisdiction).

i) Quasi-in-rem is not unconstitutional—just neutered.

ii) These days the only use for quasi-in-rem would be if a state’s LAS does not fully extend to constitutional limits and there is no way to get in personam jd; have to settle for quasi-in-rem so far as Shoe allows. Ex: defamation suit in NY—cannot use LAS, but can use quasi-in-rem.

5) What is the jurisdictional reach of the Federal Courts?

a) Federal courts sitting in diversity apply the state’s long-arm statutes.

b) Federal courts sitting on a federal question case:

i) Use the jurisdictional provision in the statute.

ii) If there is no jurisdiction in the statute—

(1) Rule 4(k)(1)(a): court may adopt the LAS of the state in which it sits

(2) Rule 4(k)(2): when the case in one that cannot go to state (important—cannot be amenable to suit in any state); claim arises under federal law; and there is no jurisdictional provision in the statute—limited federal long-arm: reach to the Constitution (5th Amend Due Process).

(a) Some say import minimum contracts = FPSJ; contacts are contacts with the nation, tempered by Asahi’s reasonableness standard.

6) How do you challenge jurisdiction?

a) Personal jurisdiction challenges must be raised in the answer or they are waived.

i) PJ can be consented to (Hess, Carnival)

ii) Rule 12(b)(2): defendant must make a motion on lack of jurisdiction

iii) Rule 12(h)(3): unless the defense of lack of jurisdiction is raised as stated in (g), it is considered waived. *Subject-matter jurisdiction may be raised at any time*

D. Notice and an Opportunity to be Heard 

1) Defendant must be given notice that he is being sued and an opportunity to defend. Most forms of process satisfy this.

a) Common methods: hand-delivery; registered/certified (ordinary) mail, service on another member of the household (adult/competent), service on an agent.

b) Red flag: service by publication. Rare—used only in instances where there is a large glass or group of (s to be notified, and they may not all be known at the time of service (think class action).

2) Notice must be reasonably calculated, under the circumstances, to give actual notice. Mullane v. Central Hanover Bank and Trust Co. (1950). Pragmatic consideration.

a) Rule 23(2)(a-b)—codifies reasonableness standard for notification of the class (“best notice practicable”)

b) Actual notice (given summons and complaint to someone) v. Constructive notice (publication)

c) Rule 4: Summons
(a)—How papers should be served (generally)

(c)—should contain summons + complaint; who is eligible to serve (not a party, 18+)

(d)—waiver of service; duty to avoid unnecessary costs (you will pay for it); extension of time for answer if service waived—de-formalization of the process (Maryland State Firemen’s Assoc. v. Charles, 1996).

(e-j)—how papers should be served service should be carried out according to the law of the state in which the district court sits, or by delivering to ( individually or leaving at (’s home with suitable person; (f)—service in a foreign country (Hague Convention)—How a ( is served varies depending on who ( is (individual (e), corporation (h), the US, foreign ()

(m)—when they must be served

(k)—federal ‘long-arm statute’: can assert jurisdiction if (1) the state in which the court sits could (under its own long-arm statute); (2) impleaded parties (Rule 14, 19) w/in 100 miles of the courthouse; (3) parties impleaded under §1335; and, (4) when authorized by federal statute. Remember to do constitutional analysis after determining statutory authority—check against 5th Amendment Due Process.
d) Keep separate the notion of personal jurisdiction and service of process—in Pennoyer-era, there was tag service that also conferred jurisdiction, but time and the Rules changed that. See National Equipment Rental v. Szukhent (1964).

e) Can flush people out to serve them (Gumperz, but you cannot entice, falsely represent, or defraud them (Tickle v. Barton, 1956). See also: Wyman v. Newhouse (1935): he made a defensive collateral attack by not defending in FL but seeking to overturn when she came to collect back in New York; lie clearer here than in Tickle.

i) Usually cannot serve on a holy day (Sabbath or Sunday). 

ii) Cannot serve someone who is making a limited appearance: they have immunity against anything outside of their limited appearance for judicial business—they are not really there, but they should not hang around. State ex re. Sivnksty v. Duffield, 1952 (( not in jurisdiction of his own free will and service doesn’t count).

Service of Process ( analysis of state v. actual service.

f) Notice is a linchpin for effective foreclosure of rights.

g) Notice does not require super-heroic efforts. Dusenbury v. United States (2002). (For incarcerated (, SC found that BOP procedures did not offend Due Process.)

h) Opportunity to be heart—Creditors v. Debtors.

i) Due process rights mean that a defendant has a right to be heard before being deprived of his rights or property. Requires adequate time for notification, preparation, and defense. Fuentes v. Shevin (1972) (cannot repossess gas stove and stereo); Sniadach v. Family Finance Corp. (1969) (cannot garnish wages before judgment); Mitchell v. WT Grant (1974) (does not overruled Fuentes; stops and pulls back; satisfied with documentary proof to judge); Connecticut v. Doehr (1991) (cannot use attachment for unrelated assault and battery case and further, cannot guestimate probability of success as with creditor-debtor cases).

ii) Rule 12(a) gives 20 or more days to respond.

E. Venue, Transfer, Forum Non Conveniens

1) Venue
a) Venue is the distribution of judicial business throughout the system

b) Determined statutorily, not constitutionally—lower level of importance, depending primarily on convenience of the parties and judicial economy

c) §1391: Federal venue statute—

(a)—Diversity cases: may be brought (1) in state where ( resides, so long as all (s live in same state; (2) a district where the event or substantial part of the event(s) at issue (in the claim) took place; or (3) if the first two fail, only then: where ( may be subject to personal jurisdiction (3 ( default).


NB: conditioned on defendant’s residence, not citizenship.

(b)—Federal question cases: may be brought (1) in state where ( resides, so long as all (s live in same state; (2) a district where the event or substantial part of the event(s) at issue (in the claim) took place; or (3) if the first two options fail, only then: where ( may be found (default).


NB: difference btwn federal question and diversity for (3)

d) Corporate venue is where the corporation is subject to personal jurisdiction.

e) Alien may be sued anywhere.

f) Local Action Venue: archaic rule that continues in the federal courts and most states. Applies to actions involving land: case must be adjudicated where the land is. (Livingston v. Jefferson, 1810). Unclear to this day whether it is a venue-only issue, or if affects jurisdiction, too. (Reasor-Hill Corporationv. Harrison, 1952: Ark. court found that adjudication of issues over land in another state could continue in Ark, rather than the state in which the property was located.)

2) Transfer
a) Pragmatic safety-value: transfer in the interests of justice—fact-based, contextual, common-sense—where evidence, documents, witnesses

b) §1404: federal transfer of venue statute—may transfer for the interests of justice to a court where the action could originally have been brought. This is taken literally—Hoffman v. Blaski (1960):

i) Does the court have subject-matter jurisdiction? (easy—will have federal question or diversity in transferee court).

ii) Does the court have personal jurisdiction? (hard—could the transferee court have gotten personal jurisdiction over the party originally? Sometimes yes, sometimes no.)

iii) Does §1391 permit this new venue?

c) For diversity cases:

i) Transferee court is obliged to apply the law of the transferor court (Hoffman v. Blaski, 1960)

d) §1406(a): when venue is found to be improper, the district court may either dismiss or transfer the case.

e) §1407: venue for multi-district litigation—cases may be temporarily transferred to one court when they present similar claims and defenses.

3) Forum Non Conveniens
a) Literally: this is an inconvenient court.
b) For situations where transfer cannot happen: cannot transfer state-to-another state; federal-to-state; American courts-to-foreign courts.
c) Even more rare than transfer
d) It is a dismissal (( must start over) after defendant makes the motion: only used when there is another forum more appropriate (Piper Aircraft v. Renyo, 1981—more appropriate to litigate crash in Scotland).
i) Big question: what is an appropriate alternative forum? Scotland or India are okay, but Nigeria?
ii) Court will not grant motion unless (a) there is an alternative forum; (b) defendant waives any statute of limitations arguments; (c) defendant consents to jurisdiction in new forum.
(1) This off-sets the problems it creates for the plaintiff (who in new forum may run into SOL, PJ isues)
F. Removal (Tests SMJ—well-pleaded complaint rule)

1) One-way street: defendant, if in state court, may remove to federal court if certain conditions are met.

2) There must be original jurisdiction in the federal court—the case must be one that could have been brought in federal court to begin with—must be either a federal question case, or a diversity case.

a) If it is a federal question case, defendant can remove regardless if he is in- or out-of state.

b) If it is a diversity case, only the out-of-state defendant may remove.

c) Well-pleaded complaint rule—cannot remove based on defense, if there is insufficient amount in controversy

3)  Only the defendant may remove. Congress giving defendant the opportunity to exercise his federally-created forum-choice. Only applies to the original defendant.

4) §1441(c): if the defendant removes, he can take the state claims along with him to District Court. Court can keep the case (including the state stuff), or remand matters in which state law predominates. In this, removal functions as a kind of supplemental jurisdiction.
5) Some cases are so federal in nature there is automatic removal (Shamrock Oil & Gas Corp. v. Sheets, 1941)

6) Other removal statutes:

a) §1441(e)(1)(A): if case is brought under Mass Diaster §1369, can always remove to federal court and have minimal diversity

b) §1442 (removal for federal officers); §1443 (removal for civil rights cases); §1445 (non-removable case: RR workers under FELA); §1446 (procedure for removal); §1447 (procedure after removal)

c) §1453: removal for class actions, except for those involving securities or internal affairs of business governed by laws of a state.

G. Waiver

1) Subject matter jurisdiction is never waived. Mottley, 1908.

2) Personal jurisdiction, service of process, notice & opportunity to be heard, and venue are all waivable ( they are threshold matters.

a) Must be raised in pre-answer motion or asserted in answer or they are waived.

b) Consolidation of defense: Rules 12(g) and 12(h)—all threshold defenses must be in pre-answer motion or in the answer, or they are gone forever. May only put then in one motion (cannot file numerous motions raising threshold defenses—all in one motion).

i) Under the FRCP, having raised the threshold issues, even though ∆ is overruled, those issues are preserved for appeal so case moves fwd and those issues are appealed if ∆ looses.

2. Law in Federal Court—the Erie Doctrine
A. The Erie Doctrine

“Erie Doctrine” ( Erie, Guaranty Trust, Byrd, Hanna

1) Applies only to diversity cases—which come from Art. III, sec. 2 (and apply state law)

a) Before Erie, the Rules of Decision Act of 1789 said that the laws of the states were the rules of decision except where the Constitution, treaties or Acts of Congress otherwise require or provide

i) Under Swift v. Tyson (1842), district courts sitting in diversity required to apply substantive law, which was limited to laws and statutes (not judicial decisions/precedents of the forum state) ( district courts were creating law not expressly set into state laws or statutes. Justice Story’s notion of creating system of natural law (horizontal uniformity); over time this notion was undermined and eroded (Black and White Taxicab, 1928).

b) Rules of Decision (RDA) virtually unchanged today: §1652
2) Erie v. Tompkins (1938) overruled 96 years of federally created common law. 

a) Arguments:

i) ‘New legislative draft’ (inside joke)

ii) Produces forum-shopping

iii) Unconstitutional invasion into powers reserved for the states (given to them in the 10th Amendment Reserved Power) when district courts make law.

(1) Justice Brandeis had to go to the Constitution in order to prevent decision being overruled by legislature.

(2) Congress has ability under Art. I, sec. 8 of the Constitution to make “necessary and proper” laws, which the federal courts adjudicate—some say that this is grounds to allow federal courts to create common law (which they do in limited situations—see below).

b) Federal courts do not have the power to create common law. Courts must apply the substantive law of the forum state. That includes choice-of-law as set forth in the state law. They must apply the common law of the forum state.

i) Substantive law ( rights and duties  (anything not procedural)

c) Diversity courts must use the choice-of-law rule for the state it sits in. Klaxon Co. v. Stentor Manufacturing Co. (1941). Re-affirmed by Day v. Zimmerman.

Twin aims of Erie ( forum-shopping and the inequitable administration of justice

3) Guaranty Trust Co. v. York (1945): Seven years after Erie, question of how to deal with statutes of limitations—if state law is applied, ( is dead before stepping into court; if federal law (the more forgiving laches), ( would live to fight another day. Real question: what is substantive law? Are statutes of limitations?

a) Justice Frankfurter: Federal courts sitting in diversity are state courts (apply state’s SOL).

b) State law should be applied when the issue is outcome determinative.

i) Focus is on uniformity of cases (vertical uniformity here).

ii) NB: almost anything can be outcome-determinative—problem this creates is that reduces stature of federal courts (by forcing them to ‘be’ state courts in these cases). Issue case raises: what is outcome-determinative??

iii) Divided on whether statutes of limitations are outcome determinative (see Keaton v. Hustler—a main reason she brought suit in NH was they would apply their own SOL even though most of the impact was in other states; example of forum-shopping).

iv) Yorky shows no reliance on the constitution—constitutional basis of Erie not apparent here: Court is applying state law as a matter of policy. 

v) Example of sitting on the equity side of the law.

(1) There is still some forum-shopping—different remedies available in federal than in state: preservation of the equity power of the courts here.

vi) York is about who is alive and who is already dead when walking into the courthouse.

4) Ragan v. Merchants Transfer & Warehouse Co. (1949): Exclamation on Guaranty. Another SOL case: case barred by Kansas SOL but federal SOL had not run. Court found that Kansas SOL ruled and the action was barred.

With Erie, York, (Ragan)—pendulum swings over in favor of application of state law. Then things go back.

5) Byrd v. Blue Ridge Rural Electronic Cooperative, Inc. (1958): injured worker brings diversity action; question of whether he was a statutory employee (and therefore bound by worker’s comp) or not (and able to pursue case). SC courts would put question to the judge; federal courts to the jury (7th Amendment).

i) Brennan finds that this is not a rule bound up with substantive rights—it is a policy decision by S. Carolina (weaker state interest)—it was “form and mode.”

ii) Finds that “under the influence, if not the command” of the 7th Amendment, federal system has a very strong interest in putting such questions to the jury. Countervailing federal interest.

(1) Does not go all the way to invoking the 7th Amendment fully—just under its influence. This is not a constitutional case, but simply by invoking amendment, trump SC.

iii) This is not outcome-determinative issue—judges and juries cannot be predicted, they often agree, and it would not necessarily change someone’s forum choice. 

(1) Might forum-shop here but no outcome is guaranteed (cannot predict)—differs from York, where forum-shopping is 100% outcome-determinative.

b) Develops Byrd Balancing Test: 

i) State interest
ii) Federal interest
iii) Outcome determinative
c) This is the first time that state and federal policies conflict—determines the state interest to be administrative (procedural) and the federal interest to be substantive.

i) Affirms Erie and York: when the state interest is bound up with the rights and duties of the parties, the state law still applies. But where there are procedural difference between state and federal, countervailing federal interests might lead to the application of federal law.

6) Hanna v. Plumer (1965): diversity case in Mass against executor of an estate; process was valid under Rule 4 but invalid under Mass rule on service of process (and SOL had run, so if fed rule did not apply, case dead). Chief Justice Warren writing on the first instance where state law directly conflicts with federal Rule.

a) Super-application of Byrd: Federal Rules of Civil Procedure are close to being federal statutes (promulgated by Courts under grant of power by Congress in Rules Enabling Act, §1652) ( federal policy

b) Part I: Modified outcome-determinative test—consider judicial practice w/r/t avoidance of forum-shopping and inequitable administration of justice.
i) Rule 4 is not outcome-determinative—goes to York’s ‘outcome-determining’ evaluation. 
ii) Was the issue (difference between state law and federal practice not in FRCP) one that was outcome-determinative—that is, does it induce forum-shopping? Here it does not.
iii) Ex Ante / Prospective consideration: must be evaluated as it would be at the start of the case. Ex: would you pick this court because of their service of process rule? 
c) Part II: uniformity in federal procedure.
i) Federal Rule = authority from Art. I (Congress’s pwr to create courts) + Necessary and Proper Clause and limited by §2072 (“shall not abridge, enlarge, or modify any substantive right”) ( apply Hanna Test:
ii) If there is a Fed Rule of Civ Pro, it is valid, and it is applicable ( Rule trumps state practice, even if it is outcome-determinative. Also applies to Federal Rules of Evidence.

Hanna Test

1. Is the Rule directly on point?

2. Is it a valid Rule (Sibbach test: does it regulate procedure)?

3. Is the Rule constitutional?

Must walk through a Hanna Test—cannot assume it is correct.

d) Sibbach (1941): Rule 35 (physical examination) case

e) §2072: Rules Enabling Act—Supreme Court can develop rules of practice, procedure, and evidence. Rules cannot abridge, enlarge, or modify any substantive right. 
f) §1652 v. §2072: 
i) When there is no Federal Rule and the point at issue is a judge-made rule, Erie-York-RDA rules and the state law should be applied. 
ii) When there is a Federal Rule, REA-Supremacy Clause-Hanna mandates that the federal Rule applies. 
iii) The issue is not state v. federal law, it is finding if there is a federal Rule that is specifically on point.
7) Walker v. Armco Steel (1980): nail in the eye diversity case; Okla. SOL had run, but questioned whether Rule 3 trumped the state’s SOL.

a) Court found that there was no conflict between Rule 3 and the state statute of limitations, since Rule 3 was for timing federal procedural/filings, and does not conflict with the state’s SOL.

b) Ragan lives: Court finds this case is the same as Ragan because in both cases, the state’s SOL (which had run) barred them from state court—SOL was bound up in a substantive right.

c) Distinguished Ragan from Hanna: Hanna required that there be a direct conflict between state and federal law. 

i) For this case and Ragan, the SOL was bound up in a substantive state law, and the Federal Rule did not directly conflict ( apply state SOL. 

d) Court finds that Rule 3 is not a SOL rule—was not intended to measure statute of limitations (retrospective) but is instead a prospective rule.

i) Construes Rule 3 narrowly to avoid conflict with §2072 and state rule.

ii) Erie-York case. Also Byrd: heavy state policy here. Not a Hanna case once you say that no federal Rule is on point.

(1) Court has found that for federal question cases, Rule 3 does apply.

8) Stewart Organization, Inc. v. Ricoh Corp. (1988): breach of contract case in which the contract had a forum-selection clause providing that any disputes go to SDNY; case brought in Ala.; Ricoh moves for transfer under §1404(a).

a) First, consider whether the federal statute addresses the issue.

b) Second, if the statute does, determine whether the statute is constitutional.

c) Here, the court found that the venue transfer statute did apply and was constitutional.

d) Hanna Plus: statutes trump state law (if Rules trump, statutes trump)

e) Plus, §1652 alludes to Supremacy Clause: once you have a federal statute, who cares about state law.

9) Gasperini v. Center for Humanities, Inc. (1996): last word on Erie; lost slides with large jury verdict award in diversity case.

a) Scope or standard of review depends on jurisdiction

b) Rule 59 does not conflict with state’s provision for review of damages

c) Ginsberg’s hybrid solution: District Court will apply the NYS standard (“materially deviates”) that a NY App. Div. Court would in the state system, and Circuit will review for abuse of discretion—trying to make the systems mesh when Erie’s twin aims are implicated.

i) Unclear if this case has legs or if it is too NY-specific

10) Mason v. American Emery Wheel Works (1957): bench grinder explosion in Π’s face in Miss.; brings diversity case in RI which applies Miss. law (site of the tortious injury); Miss. has not spoken on issue for long time. Judge McGruder.

a) Q: what to do if there is not state law on point?

i) Judges are not free to make up state law, but they can make an educated guess as to what the state law is or may be based on all information available (judicial/legal trends, legislative history, etc.).

ii) In this case, McGruder predicting what Miss. law will be—Miss. just has not spoken on this yet. Risky strategy.

(1) Miss. is not bound by the decision of 1st Circuit (funny)
(2) Nor are federal courts bound by the decisions of state courts on federal issues.

b) Creates an opportunity for forum-shopping. (Another point against diversity)

c) Federal courts are in theory bound by intermediate and supreme state courts.

i) When an issue appears in a diversity case for which there is no clear state law, judges will sometimes look to ‘sister-states’ (adjacent states) for the answer (ex: Alaska follows Washington).

ii) Some have certification provisions—novel questions may be certified and sent to state for an opinion. Huge delay tactic.

iii) Federal courts do not give advisory opinions.

11) Inverse Erie: state courts are bound by federal law when dealing with federal issue ( state court in those cases are sitting as another federal court. Brown v. Western Railway.

a) Most common illustration are FELA cases. Dice v. Akron, Canton, & Youngstown R. Co. (1952)) (FELA RR worker case; determination of release to be governed by federal law; right to jury trial trumps Ohio’s procedure that would abridge it).

i) Federal Employers’ Liability Act (FELA) gives right to bring case (about federal rights) in either federal or state court, but cannot be removed if in state court.

b) State courts are obliged, for instance, to follow jury trial right. Dice.

B. Federal Common Law

Three situations where federal common law might apply:

1) Federal courts will create specific common law when there is a reason to trump state law ( When there is a strong federal interest, they may create specific common law.

a) Cannot create general common law. Erie.
2) Exists when there is a conflict between federal interest (or policy), and (forum) state law. Clearfield Trust Co. v. United States (1943): involving the terms and responsibilities of commercial paper—an issue of great federal interest (US Mint, etc.). S.Ct. found that federal law (not Erie) applies since writing a check draws on the authority of the Constitution and federal laws, and has nothing to do with PA law. Since there is no specific federal act to apply, however, the courts may make law as they see fit (in part to ensure uniformity).

3) Test (from United States v. Kimbell Foods, 1979)

a) Would applying state law thwart the objectives of federal law or policy?
b) Would applying federal law disturb business/commercial activity dependant on state law?
4) Gaps in federal laws: Sometimes there is a hold in a statute that Congress has passed; frequently it is SOL. In those cases, federal courts have often borrowed from analogous state SOL; then move towards looking to similar federal statutes; now, trend is to look for the best analogy.

a) First: When it is clear that the issue is one of federal law but there is no guidance from Constitution, treaties, or laws ( creates subject matter jurisdiction under §1331
b) Second: It can be adjudicated by state court (FELA, e.g.) and state is duty-bound to apply federal law.

c) Third: Power from Supremacy Clause (Art. VI); makes state courts running dog to federal.

d) Final: If Congress doesn’t like it, Congress can change it.

5) Issues/actions that are either derived from the Constitution or are by tradition or necessity wholly federal in nature ( federal common law. Ex: admiralty law. 

a) “Federal contractor’s defense”: in Boyle v. United Technology Corp. (1988), S. Ct. found that there was a significant conflict of federal interests (federal contractual obligations) and state law (on torts), and federal displaced state in such a case.

6) Two areas that may also be grounds for federal common law:

a) International customary law (tort and commercial law)—derived from admiralty law concept

b) Class actions—issues of manageability (one of the certification factors): the “Fifty state law problem.”

3. Pleadings
1) Three phases of pleadings:

a) Common law system—writs, pleadings, surprise and ambush tactics. Everything turned on technical wording.

b) Code procedure (19th Century)—codes dominated but not to the exclusion of common law.

c) Federal Rules of Civil Procedure (1938)—now dominate procedure: federal system that has been largely adopted in all states.

i) No longer have fact pleading (under 
2) Pleadings: two levels fundamentally—complaint and answer

3) Particularity of pleading:

a) Called notice pleading—tells defendant what he is being sued for.

b) Courts cannot set threshold too high—uniform standard of particularity.

c) Process is not linear

d) Management is a large part of the pleadings: ability of the judge to sequence everything

e) Rule 8(a): offensive side of pleading—front-end restraint (Gillispie v. Goodyear Service Stores, 1963)

(1) “short and plain statement of the jurisdiction” (Capron)

(2) “short and plain statement of claim showing pleader is entitled to relief”—claim = entitled to relief (Dioguardi v. Durning, 1944). ( Specificity requirement.
(a) Do not plead facts or cause of action. (Unless in NYS, which is still a fact-pleading system.) Can be narrative, whatever.

(b) All that it needs to do is present a claim for relief that is legally recognizable.

(c) Low pleading threshold.

(3) Demand for relief—state what you want

f) Pleadings are to be construed liberally, taking every possible inference, in order to find a claim for relief. 
i) Only if there is no construction that presents a claim for relief can the motion be dismissed under Rule 12(b)(6): has the plaintiff stated a claim?
ii) 12(b)(6) and 8(a)(2) work together ( 12 reinforces 8.

(1) NB: last line of 12(b) ( Rule 56: summary judgment—does the plaintiff have a claim?
(2) Very few motions are dismissed under 12(b)(6), but as federal courts get more conservative and cases are litigated less, this may change.

(3) Distinction between dismissal (12(b)(6)) and judgment (56)—only judgments are final and therefore appealable.

iii) Pleading cannot contain conclusions—must state who-what-when-where-why, but careful not to give away too much. Have to show that there is a real grievance to be settled.

g) Rule 12(e): motion for a more definite statement. Garcia v. Hilton Hotels, Inc.(1951). 

i) Standard: can the defendant form a responsive pleading?

ii) Broad discovery means that Rule 12(e) motions are rarely granted, since information will generally be made available through discovery.

h) Rule 12(f): Motion to strike—can also move to strike improper claims

i) 8(b) and 8(c) ( defensive side of pleading

a) Rule 8 ( flexibility in pleading. 
i) Can plead without articulating a theory, so long as one can be inferred. At front end of case, may not know very much.
ii) Allows alternative and inconsistent pleading. Allowed to say you don’t know—so long as there is a basis for saying something, it can be said. However always subject to Rule 11 (sanctions)
b) Rule 54(c): get whatever damages you prove, whether they are plead or not. Bail v. Cunningham Brothers, Inc. (1971).
i) More about ‘prayer for relief’ in 8(a)(3)—ad damnum clause (serves as notice to ( who might just want to pay and end it; also serves as evidence of jurisdictional amount).
ii) 54 is about what you are entitled to after pre-trial, trial, etc.
4) Special Pleading Rules—Rule 9
a) Rule 9(a): capacity—minimal problem. Lessens the burden.

b) Rule 9(b) requires fraud cases be plead with particularity ( high standard of pleading

i) Looking for the who, what, when, where—circumstances of the fraud (Denny v. Carey, 1976: pre-PSLRA, court said that there was no ‘rigorous’ burden on Π to plead w/r/t fraud cases—need only to meet minimal burden of 9(b) and the rest may be done in discovery)

ii) Fraud disfavored: easy to allege, hard to prove or deny, reputational damage

iii) Bias against securities cases seen here: Private Securities Litigation Reform Act (PSLRA) (1995): Congress pissed about uneven application of 9(b)—Act imposes a super-heightened burden for securities cases. Arthur considers it a masterpiece in procedure trumping substantive rights by manipulating the pleading burden and as an access barrier. Now have to plead intent (scienter) with particularity. Essential requires whistle-blower.

iv) Other historically disfavored actions are false imprisonment and defamation.

c) Rule 9(c): conditions precedent (contracts) assumed ( requires defendant to point out what conditions were not met: denial of performance must be plead with specificity and particulars. Lessens the burden.

d) Rule 9(g): special damages must be pleaded. Ziervogel v. Royal Packing Co. (1949) (very close case).

i) Any damages that are not natural and probable (foreseeable ( general damages) must be plead specifically (special damages).

5) Responsive Pleading (Answer)
a) Typical answer has three sections:

i) Response to the complaint, paragraph by paragraph 

(1) Range of responses—Rule 8(b): admit, deny, or lack knowledge to form a belief.
(2) Rule 11 requires honesty in pleading.

(3) Denial not to be done lightly (Oliver v. Swiss Club)

(4) On information and belief—talking about whistle-blowers, not rumors.

(5) General denial—unless you can in good faith deny everything, don’t do it. Don’t do the negative pregnant—do 12(e) motion instead. Zielinski v. Philadelphia Piers, Inc.(1956)

ii) Affirmative defense
(1) Rule 8(c): affirmative defenses must be plead
(a) Includes: arbitration & award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver or any other matter that constitutes an affirmative defense.
(b) Simplest defense is statute of limitations. Second is preclusion.
(c) Killer: “any other matter that constitutes an affirmative defense”—Residuary Clause: includes anything that you think might surprise the other side. Safe course is to assert affirmatively (see Boyle—government contractor’s defense).
(d) Some states for defamation actions require in hac verba: have to plead the words of the defamation.
iii) Affirmative defenses must be plead or they are lost.
iv) Defendant become aggressor (Π)
(1) Counterclaims, cross-claims, and third-party claims.

6) Amendments
a) Rule 15: sets up time frame and standards for amendments.

(a) Before responsive pleading, free-fire zone—can amend automatically.

(b) During pretrial process—should be liberally granted (need to make the motion but will usually be granted)

(c) Amendments at trial: after new evidence comes out

(i) If opposition does not object, they are in.

(ii) Even if opposition does object, court shall amend pleadings freely when doing so is needed—when there is no showing of prejudice.

ii) Basically, amendments allowed in anytime.

7) Relation Back of Amendments
a) Situation when in the middle of the pre-trial process (which is long), plaintiff realizes that he has a different theory than was originally plead. Can amend freely under 15 (not the problem)—but the statute of limitations has run on the new claims.

b) Rule 15(c)(2): standard—if the new claim comes from the same T&O as the old claim, allowed to relate it back to the date of the original filing ( avoid a statute of limitations defense.

i) 15(c)(1): also allowed to relate back if permitted by statute that provides SOL to the case ( broadening relation back. E.g.: in diversity cases, if the forum state law would allow relation back, federal court obliged to, too.

ii) 15(c)(1&2): Hanna v. Plumer now—because it is a Rule, doesn’t matter if state SOL would not permit relation back.

(1) Possible to argue this violates REA because it changes a substantive right.

c) 15(c)(3): Amendments to add parties—much narrower.

i) Has to still satisfy the T&O requirement

ii) New party must be added w/in the limitations and service of process period

iii) New party must have received notice of the action—must have known/should have known they were a true defendant and it was only because of a mistake they were not originally named.

d) Cannot add a claim that would have been time-barred originally—cannot relate back something that could never have existed in the first place. Exam trick.

8) Sanctions
a) Governed by Rule 11, which was modified in 1983 and 1993.

b) Lawyer signs papers (motions, filings, etc.)—Functions as a certification: not presented to harass or cause expense, not frivolous, contentions are supported by evidence.

i) Surowitz v. Hilton Hotels Corp. (1966): lawyer signs Π’s shareholder derivative suit; later revealed that she did not understand complaint very well (did what son-in-law Brilliant told her to do)—really a case about verification under 23.1 than about signatures under 11. Court finds that this was not a strike suit (harassment) and that the case should not be dismissed because of her poor English. Equal access case.

c) Malsignatures ( opponent or the court will seek/impose sanctions, which are intended to deter, not punish. 

d) Sanctions
i) Can be anything (not just monetary)

ii) Discretionary (not mandatory, as they were 1983-93)

iii) “Safe harbor provisions”—offending paper can be withdrawn w/in 20 days to avoid motion for sanctions.

iv) Continued burden on lawyers—must monitor the continued veracity of papers they put in; failure to withdraw what becomes improper can result in sanctions.

e) With Westlaw/internet, lawyers much more cautious about their submissions.

4. Joinder
Three Trilogies:

First Trilogy




Second Trilogy




Third Trilogy

1. Joinder of claims



1. Counterclaim




1. Intervention

2. Permissive joinder of parties


2. Cross-claims




2. Interpleader

3. Compulsive joinder of parties


3. Third-party claims



3. Class action

1) First Trilogy (first cousins trilogy)
a) Joinder of Claims
i) Some states (as in code system) only allow joinder of claims that arise from the same transaction and occurrence, or series of related transactions and occurrences.

ii) In federal practice and most states, can join any claims against opposing party

(1) Rule 18: any party can join any claims it has against an opposing party. M.K. v. Tenet (2002).

(a) Works with: Rule 42: judge may order separate trials when it makes more sense / for judicial economy—when crazy joinder combos result

(b) And: Rule 15: amendment of pleadings

(c) Only restriction is on subject-matter jurisdiction.

b) Permissive Joinder of Parties
i) Rule 20: national standard—two part test:

(1) May join anyone whose claims (against whom you have claims) that arise from the same T&O, or series of T&Os. BUT:

(2) Can only join them if there is a common question tying all the parties together.

ii) Thus: Rule 20 = T&O + CQ
(1) Ability to join means that everyone is joined in and everyone has their day in court—more preclusion effect from the judgment

(2) Works for both plaintiffs (“any party whose claims”) and defendants (“whose potential liability”)

(3) These days, many class actions are often the result of mass joinder

(4) “Packaging Device”: Rules 18, 20, 15

iii) Rule 21: Misjoinder—case cannot be dismissed for misjoinder of parties.

c) Compulsive Joinder of Parties—three-tiered question:

i) Who must be joined?


(1) Asking who is necessary, who are parties without whom full relief cannot be granted, etc.

(2) Two kinds of situations here:

(a) First: parties in the case will not get full relief unless the outside party comes into the case (e.g., specific performance of contract requires all parties to perform) Rule 19(a)(1)
(b) Second: outsider’s rights may be impaired or prejudiced unless they join (e.g., adjudicating rights to a limited fund) Rule 19(a)(2)
(3) Point is to avoid prejudice to those inside or outside of case

(a) Only exception—no compulsive joinder for joint tortfeasors

(b) Every other situation—should probably be joined.

ii) Can the outsider be joined? 
(1) Must determine whether the outside can be joined—if it is feasible under:

(a) Subject matter jurisdiction (does outsider destroy diversity?)

(b) Personal jurisdiction (can you get personal jurisdiction over outsider?)

(2) Relationship between Rule 19(a)(2) and Rule 24 (Intervention)—often the outsider is unaware that action is going on and could be hurt—and Rule 22 (Interpleader)—multiple claimants

iii) Should join outsider but can’t—now what?
(1) Historically & preserved in Rule 12(b)(7): dismiss for want of indispensable party.

(2) But modern courts do not really do this (for common sense reasons)—reluctant to call an outside party indispensable.

(a) Only real time it is seen is situations like land partition where you need every part-owner.

(3) Rule 19(b): Will do the best you can: court will shape relief and do partial justice with those parties that are before a court. Four factors to consider:

(a) What extend outsider’s absence affects rights of parties already in;

(b) What judgment can be fashioned that lessens such prejudice;

(c) Whether judgment in outsider’s absence is adequate; and,

(d) If plaintiff has an adequate remedy if claim dismissed for lack of outsider.

iv) Consider also: non-mutual offensive issue preclusion (non-mutual offensive collateral estoppel): replaced mutuality of estoppel (that only parties to a suit could benefit from preclusion)—essentially, a new party may invoke estoppel against another party that has already had its day in court and had judgment rendered (e.g., they lost) in an earlier case—attempt to maximize benefit of adjudications.

(1) Massive expansion of issue preclusion

(2) Requires that certain conditions met: the party had a full and fair opportunity to litigate; they had incentive to litigate; they did litigate it; and there were no real procedural defects.

(3) Remember: defendants just want peace.

2) Second Trilogy
a) Counterclaim
i) Counterclaims are claims back against plaintiff—in all systems

ii) Compulsory counterclaims—Rule 13(a): claim that must be asserted. 

(1) Estoppel: If not asserted, it is waived. 

(2) Arises out of the T&O of the main claim (NB: not series of related T&Os)—but consider this under the logical relationship approach—if there is a logical relationship between the claims, then it is compulsory.

(3) Also becomes a compulsive joinder claim.

iii) Permissive counterclaims—Rule 13(b): any other counterclaims you might have against plaintiff.

iv) What if in diversity case the compulsory counterclaim is less than amount-in-controversy or destroys diversity (could not be brought independently)? ( §1367: supplemental jurisdiction instance—have CNOF, same case or controversy—can ride on the coattails of the original claim’s jurisdiction.

(1) Only works for compulsory counterclaims, not permissive ones.

b) Cross-claims
i) Rule 13(g): cross-claims against co-parties that arise out of the same T&O

(1) Entirely permissive but cross-claim ( is obliged under 13(a) if he has claims in response to the cross claims. 

(2) Limited to all claims arising out of T&O.

(a) More circumscribed

(b) Also has §1367 supplemental jurisdiction.

Keep track of who is original plaintiff and original defendant

c) Third-Party Claim (Impleader)
i) Essentially Rule 14(a): action over for any number of reasons (indemnification, contribution, etc.)

ii) Doesn’t say T&O—can assume logical relationship.

iii) In effect starts a new action—have to consider (personal) jurisdiction

(1) See §1367(b): no supplemental jurisdiction over Π’s claims over people made parties under Rule 14 (third-party claims); 19 and 20 (compulsive and permissive joinder); and 24 (intervention) ( codification of Kroger.

(a) NB: does not include Rule 13 (counterclaim and cross claims).

iv) In theory there are no limits on third-party claims.

3) Third Trilogy
a) Intervention
i) Rule 24: 

(1) Intervention of Right (a): anyone is allowed to intervene when statute provides for it or the issue relates to a property or transaction applicant is involved in, so that adjudication without them would impair their rights

(a) Uncontestable right to enter the case.

(b) May be some kind of supplemental jurisdiction under §1367.

(2) Permissive Intervention: (b) anyone is permitted to intervene when they have a conditional right to do so, or when their main claim/defense have a common question with the case’s. Court has discretion.

(a) Permissive intervention question of efficiency or economy.

(b) No supplemental jurisdiction§.

b) Interpleader
i) Equity device

ii) If diversity-based as most rule-based interpleader cases are, only need minimal diversity.

iii) Statutory interpleader—national process (§1357 of Judicial Code)—makes personal jurisdiction less of an issue. (but if dealing with foreign parties, rises again).

iv) Rule 22: people with claims against Π may be joined as ( and be required to interplead their claims when it would prevent exposing Π to double/multiple liability. An original ( subject to such liability may cross-claim or counterclaim. Does not limit joinder under Rule 20.

(1) Still must have personal jurisdiction.

c) Class Action
i) Vehicle for change (desegregation, one-man-one-vote, etc.)

ii) “Day in court” indirect—done through representation ( hence certification process

iii) Remember: defendant in class action just wants peace.

iv) Diversity class actions:

(1) Diversity—only requires that representatives are from different states from plaintiffs for claims over $5 million: §1331(d)—gets original jurisdiction
(2) Amount-in-controversy—from Exxon Mobile Corp. v. Allapattah Services, Inc. (2005): 

(a) If there is at least one claim over $75,000, district court has original jurisdiction (through §1367 supplemental jurisdiction) over claims by Πs joined under Rule 20 (permissive joinder) or certified as CA members (Rule 23), even if they do not meet amount-in-controversy.

(b) CAs $5 million plus: federal with minimum diversity (§1331(d)—Class Action Fairness Act, 2005) btwn class reps & ∆s( makes federal courts the only game in town, really. Fed common law opportunity.

(c) $75,000-$5million require complete diversity to remove (btwn class reps & ∆s)
v) Personal jurisdiction (for absent class members)—Due process issue: since absent class members are not as vulnerable (do not have to appear, produce discov, etc.), they have different due process standards (not Shoe, Denckla, Volkswagon). 

(1) Phillips Petroleum Co. v. Shutts, court sets out constitutional rights but only limited to money or damages CA (not equity ones, for injunction or declaratory judgment):

(a) They must have an adequate representative (Constitutionally necessary)

(b) They must get notice (Mullane)

(c) They must be given the right to opt out.

(i) Case also created the need to apply choice-of-law (not its own law).

vi) Prerequisites for certifying ( 23(c)(1) ( certification = critical moment in time.

(1) Need a class. 23(a)—

(a) So numerous joinder impossible; 

(b) Common questions of law/fact to class; 

(c) Claims/defenses of represented parties the same; 

(d) Representative parties will fairly and adequately protect interests of the class

(i) Very important issue—adequacy—Constitutional requirement.

(2) Representative must be a member of the class. (airline case—union not a class member)

(3) Need large class—numerosity.

(4) Need common question of law or fact that will benefit from CA—commonality.

(5) Representative’s claim must be typical of all class members—typicality.

(6) There must be adequacy of representation.

(a) Really means the adequacy of the lawyers—want honorable, experienced litigators, and courts are rigorous about this.

(b) Must be one of three recognized legitimate class actions—§23(b):

(c) Anti-prejudice—if individual litigation produces inconsistent results, might produce prejudice for Πs or (s, and thus legit to roll them all into CA. (b)(1)
(i) Similar to 19(b). Used least of all.

(d) Everyone wants the same thing (injunctive / declarative relief) ( powerful CA for discrimination, environmental, safety. (b)(2)
(i) Arthur’s favorite—social change class action.

(e) Damage class action—not a natural class, but an aggregation (class) of people who have been similarly injured by a common practice (together because they were all injured by same toxic product) and want damages ( causes the most controversy (Agent Orange CA, PamAm CA, etc.). Similar to massive joinder under Rule 20: seen as an opportunity to collectivize claims. (b)(3)
(i) (b)(3) more difficult to certify because they are subject to more prerequisites than other types: 

1. Predominance of the common question

2. CA must be superior (to individual actions) ( cases when court does not certify because individual actions are superior are usually when there were other individual actions before; there are large individual damages at stake; it can be better handled by admin agency or legislatively. (See Posner in hemophiliac case.)

3. Class members must individually decide to opt in or opt out.

4. (c)(2)—for (b)(3) cases, notice = super-Mullane: individualized Mullane notice (wherever possible ( high costs incurred here through notice.

vii) Class action frontier = products liability, mass disasters, toxic substances

viii) Problem: individual causation v. general causation—courts less comfortable making individual causation cases, as opposed to easily identifiable ones (like mass torts—large plane crash).

ix) Res judicata/collateral estoppel effect: judgment is binding on all members who do not opt out.

x) Judge must approve settlements for CAs (other cases, parties can slip away and quietly settle).

(1) Judge protects/acts as fiduciary for absent class members.

xi) (c)(2)(A)—court directs notice to class members (for (b)(1) and (b)(2) cases—less stringent than (b)(3)).

d) Policy:

i) Question of what is the system here for, anyway: rich people with large claims, or poor people with small claims?

ii) Arthur is very pro-CA—the only real procedural vehicle for people who have been injured in small ways to seek redress or change or stop bad practices. 

iii) Pullback lately from utilizing class actions (from high water mark 1985-1995), either because the bench is more conservative, the lawyers were overreaching too far, or both. More were going to state courts before CAFA.

iv) Other problems equal Fifty-State law problem (answer: create sub-groups and go forward).

v) Class actions are settled at a high rate, but even in that they are difficult:

(1) Must give notice to class

(2) Have settlement hearings  (mini-trial)—judges may appoint representatives; objectors come forward

(3) Issues about lawyer’s fees.

e) Major issues are adequacy and due process.

5. Discovery

1) Philosophical principles: 

a) Equal access of all relevant data

b) Avoid trial by surprise

c) Fact revelation and issue formation have been moved down timeline and largely lodged in discov

d) Enables:

i) Summary judgment—find out if there is a tryable issue

ii) Settlement—both sides able to evaluate their own and the other’s case with a lot of material that was unavailable at the front end 

iii) Tradition of private lawyers (working for private clients) to act as public lawyers (think: securities, anti-trust, discrimination, and products liability cases)

e) Believed more likely to produce the ‘right’ answer (from judge or jury)

f) Big question: is it worth it?

i) Has become a huge-profit center for lawyers

ii) Most cases cannot bear full discovery (only about 50% of federal cases actually have discovery, and only 10% have the really onerous, 10+ event discovery)

A. Scope of Discovery

1) Discovery essentially invented by the Rules

2) Rule 26(b)(1):

a) Tier 1: May ask about any matter in the case relevant to a claim or defense in the action
i) More consistent with Rule 8(a)’s claims for relief

ii) Any issue in the case is discoverable, not just the issues in the pleadings. 

iii) Punitive damage: an issue is (’s capacity to pay punitive damages, so there may be discovery about (’s assets/net worth. Many will put in punitive damages to get that information

b) Tier 2: For good cause, may seek anything relevant to the subject matter
c) Cannot seek privileged information. Kelly
i) Usual privileges: doctor-patient (sometimes); attorney-client (though there are lots of holes); priest-penitent (most powerful); psychotherapist-patient (strong); spousal (not so hot)

ii) Privileges are society’s judgment about the sanctity of certain relationships

iii) Discovery (in Kelly) does not penetrate them

d) Information sought does not have to be admissible, but needs to be reasonably calculated to lead to the discovery of admissible evidence.

i) Nearly everything is discoverable ( look for the limits

ii) No fishing rule

iii) Because discovery is so broad, it can be very damaging/invasive (think personal information, company secrets, etc.) ( concern about privacy rights

iv) Scope of discovery coincident with Rules of Evidence.

v) MO has been giving ice in the winter (reveal as little as possible)

3) Rule 26(e): Supplementation—parties must supplement or correct their discovery submissions when they receive new information unless directed otherwise by the court

4) Rule 26(f): Discovery conference—21 days before the first judicial conference, parties must ‘confer’ (doesn’t have to be in person—ease logistical problems) to create a discovery plan, which goes to the court, which then has a Rule 16 conference (to set the schedule) ( judicial management at work

a) Parties have 14 days after 26(f) conference to make discovery unless another time is set by the court or by stipulation

b) Parties joined at conference or later have 30 days to make discovery

c) Party cannot avoid discov because it has not completed its investigation, or the other party has not made discovery

5) Plaintiffs always try to broaden scope of discovery; defense tries to narrow it

6) Scope is very contextual—depends on the case

7) Rule 26(c): Protective orders— Judges have great discretion to limit scope of discovery or the utilization of the materials obtained in discovery, to protect someone exposed by discovery. Seattle Times Co. v. Rhinehart (1984) ( stop use of discover for ulterior motives

a) Reasons: competitor sensitive, privacy sensitive, settlement sensitive

b) Orders tend to run against lawyers, who are forced to make their clients comply…but there are always leaks (depositions to embarrass)

c) Opposed by public interest, plaintiffs’ lawyers, and the media—judges are now reluctant to grant them

B. Discovery Devices 

1) Rule 45: Subpoena—used for any person not a party. Similar to Rule 34 (which is for obtaining docs from parties)

2) Rule 26(a): Mandatory disclosure—1993 amendment. Cannot get to other discover before finishing mandatory disclosure. Thought is that these are so obvious they should be automatic. Another blow to the adversary system, but the apex of judicial management.

a) Names and contact information for potential witnesses and people with discoverable information

i) Must disclose experts: submit signed report that includes basis for conclusions, qualifications, prior cases, fees paid

b) Copies of docs that may be utilized to support claims or defense (unless only for impeachment)

i) But things a party does not plan on using at trial do not have to be disclosed. Cummings v. General Motors Corp. (2004)

c) Computation of damages claimed

d) Any insurance information

e) There are eight exempt categories

3) Rule 26(b)(4): Expert testimony
a) Incredibly important in modern litigation

b) They will always be deposed.

4) Devices: except for Rule 35, most operate on notice. Most discovery orders are interlocutory (not a final judgment and therefore not appealable)—can only appeal on rare occasions (writ of mandamus)

a) Oral depositions (Rule 30)—most important—King device
i) Done on notice

(1) More than 10 requires court order (1993 amendment)

ii) Under oath (subject to perjury)—spontaneous, can follow up with additional inquiry

iii) If the person is a witness (not a party), requires subpoena

iv) Recorded (or videorecorded), transcribed, and witness/party signs

b) Document and tangible thing discovery (Rule 34)—most important
i) Can be a real killer in big litigation

ii) Lots of game-playing: who will go through the documents, who will decide what is relevant, who will specify what is to be produced—cost of everything to be considered

iii) Can combine Rule 33 (interrogatories asking party to identify documents) with Rule 34 (tangible thing) to get the party to produce all the documents referenced

iv) Amendment 34(b) prevents parties from messing around and trying to hid docs by being unorganized

v) Results in more companies having document disposal policies—cannot shred because you’ve been sued (Quattrone) but you can have a timely disposal policy

vi) Today the big deal is electronic discovery: think email—big issue is getting access (but they cannot go away). Makes a lot of money for companies—discovery and anti-discovery. Zukulake v. UBS Warburg LLC (2003)

c) Physical/Mental examinations (Rule 35)—most testable
i) Requires notice

ii) Requires a motion (involuntary procedure)

iii) Requires good cause. Schlagenhauf v. Holder (1964)—goes up to Circuit on writ of mandamus:

(1) Greater showing of need than under other discovery rules

iv) Requires showing that the physical/mental condition is in controversy
v) Requires court order (unless parties stipulate)

vi) Limited to a party, or person in privity/under control of the party (infirm, incompetent, infant)

(1) Procedural point: Once you are a party, you are subject to Rule 35. Schlagenhauf:

(a) Same argument that was rejected in Sibbach is rejected again here: Rule 35 is constitutional

(b) Sometimes parties are thrown in merely for discovery purposes. Schlagenhauf.
(2) In some states (but not federal) you can get examination of a witness (think: eyewitness testimony)

(3) Confirms right to privacy

vii) Inherently intrusive—most likely to be subject to Rules Enabling Act challenge, although it’s survived two challenges so far in Supreme Court (though both were before Roe v. Wade and Krussman)—hits edge between legitimate inquiry and search for truth. Consider also how invasive some procedures are (PAP smear, mental exam).

d) Others:

i) Depositions on written questions (Rule 31)—rarely used

(1) Generally used for witnesses that have baseline factual information and are neutral

(2) Much cheaper

ii) Interrogatories (Rule 33) Kelly v. Nationwide Mut. Ins. Co.( 1963), In re Auction House Litigation (2000)

(1) Can only be directed at parties

(2) Not spontaneous (opposite of depositions)—but cheaper

(3) Rule limits to only 25 questions (1993 amendment)

(4) Useful as entry point—then go for the depositions

(5) Work-shifting (interrogative parties have search function—find who knows what)

(6) Produce friction between parties

iii) Request to admit (Rule 36): Stipulations

5) Work Product: Hickman v. Taylor (1947)

a) Remember: Rules are only a few years old—some thought this was a total test case

b) Not clear whether this was civil or criminal contempt

c) Rule 26(b)(3): codification of Hickman—all materials generated in trial preparation have qualified immunity from discovery. Called “Hickman material”, work product.

d) Covers interview, documents, reports generated for litigation by the lawyer, the client/party, those who work for them (investigator, paralegal).

e) Qualified immunity ( not privileged. 

i) If there is a real discovering party that cannot get the information (and it’s relevant data), equal access to all relevant data trumps the work product exception (why it’s qualified immunity)

(1) Ex: witness is dead / forgetful / old / hostile / out of the jurisdiction.

f) Want each party to do their own work: exception to rule of equal access to all the relevant information.

i) If this rule did not exist, would either encourage parasitic behavior in lawyers, or no discovery

g) The one part of this that is near to absolute immunity is the lawyer’s work: mental impressions, strategy, tactics, opinions ( 

i) To make these materials discoverable would be to make the lawyer a witness

ii) Might make the lawyer say/do something not in the client’s best interests in response to a question

iii) Most important part of the decision

h) NB: Justice Jackson’s concurring opinion ( ode to the adversary system (more important than decision)

i) Not meant to hide facts—When you have a situation where there is doc containing both work product and fact, and it is sought, judge will redact out the work product and turn over a redacted copy that only contains the facts.

6. Summary Judgment
A. Rule 56

1) Summary judgment will be granted only if there is no genuine issue of material fact—ask if there is a genuine issue of material fact? Based on pleadings, discovery, find that there is no triable issue ( granted.

a) Summary judgment is interlocutory

b) Material fact ( fact that relates to an element of the claim—an element of the cause in action—something that must be proven to prevail
c) Need some sense of the claim and how it will be proved.
d) Arthur takes the minimalist approach: show the absence of any genuine issues of material fact
i) Line between Arthur and Issacharoff: amorphous.
2) Purpose: Rule 56 is one of the filtration devices: determine what cases are trial-worthy, and which are not.

a) Trials only exist to resolve disputed questions of fact.

b) “Big Brother” to Rule 12(b)(6)—motion to dismiss for failure to state a claim for relief—summary judgment comes after the case has survived the motion to dismiss, but before the evidence has been presented 

c) Same as Judgment as a Matter of Law (JNOV) Rule 50(a), just different point in trial—JNOV comes at the end of the trial: request to dismiss because the facts are insufficient
3) SJ ( judge is not making factual determinations. Simply seeing if there are facts in dispute.

a) Triable facts include findings on credibility (especially when there are mixed law/fact issues)
b) For summary judgment, judge decides if it went to the jury; would there be a directed verdict ( if yes, save time—grant summary judgment

i) Extremely harsh measure—loosing party never gets to trial

ii) If applied improperly, may encroach upon 7th Amendment right to trial and Due Process

c) All inferences will be drawn in favor of the non-moving party when considering a motion. 
i) Heavy burden of persuasion for moving party
d) Even though the movant might not be the party with the burden at trial, they bear the burden at summary judgment to show there is no genuine issue (Adickes v. SH Kress & Co.)
e) Any party (Π, (, intervener, etc.) can move for summary judgment

i) When ∆ moves for SJ, forces ( to do more work—attempting to shift the cost of discovery to ( (Cross v. United States, 1964)
f) Most federal judges follow a reasonable jury standard ( if a reasonable jury could find for the non-moving party, no motion. If no reasonable jury could, grant motion.

g) Summary judgment requires moving party:
i) To negate through affirmative evidence an essential element to the non-moving party’s claim or defense, and/or:

ii) Show that non-moving party lacks adequate evidence to establish an essential element of the claim or defense (Celotex v. Catrett, 1986: Celotex showed ( could not prove exposure to asbestos—no evidence to carry its burden. NB: plurality opinion) ( movant must show an absence of evidence to support the non-moving party’s case (where non-movant has burden). NB: Adickes lives.
(1) Also: once ∆ satisfies its burden on the motion, burden shifts to the ( to show that there is an issue of fact.

(2) While many district courts have read Celotex to license granting SJ on a prove-it motion, Arthur opposes this. Helen thinks courts should manage and prevent gamesmanship.

4) 56(c, e): Materials that may be considered—pleadings, depositions, ans. to interrogatories, admissions on file, affidavits—not all of these will be admissible for trial, but they show access to evidence that would be
5) 56(f): allows continued discovery: stop proceeding, get more affidavits, then return to see if there is an issue of material fact. (What should have been done in Ludeen.)

6) Three contexts in which the motion is most likely to be granted:

a) Plaintiff has no legal basis—not a legal wrong 
b) Nothing triable—no genuine issue of material fact (everything is consistent—trial would be useless) Lundeen
c) Absolute defense—statute of limitations, res judicata
7) Four discretion outlets (situations judge may exercise discretion and grant/deny motion)

a) Credibility issues—something fishy about submissions (may deny)
b) Documentary case—fewer credibility issues (may admit)

c) Party with the burden of persuasion less likely to succeed on summary judgment motion

d) Gap in material presented (may deny)
7. Trial
A. Pre-trial management

1) Rule 16: blueprint for womb-to-tomb trial management
a) Along with 26(a), give judges great power to manage a trial from start to finish: schedule, direct, sequence, manage. 
b) Authorizes the disposition of issues, or the case (summary judgment)
c) Any time something needs doing ( order (supersedes pleadings)

d) 16(d)—Eve of trial have conference ( determines what trial will be about
e) 16(c)(9)—Legitimizes judicial involvement in settlement. This can be bad: judges focus on settlement and merits pushed aside.

f) Gives power to judges to appoint masters or refer to magistrate judges (16(c)(8)), go to special proceedings (16(c)(12)) ( development of para-judicials:
i) Magistrates are not Art. III judges. They can deal with non-dispositive issues that dist. judges remit to them, and when agreed-to by the parties, any dispositive issues. Dist judges can also send things to them for ‘findings,’ though decisions may be appealed to dist judge.
ii) Judges will also frequently send determination of attorney’s fees to master and accept the master’s findings. Masters can be lawyers with expertise in a particular area.

iii) Occasionally judges will also appoint experts for their own use. Can be expensive.
2) Transformation of litigation field—management + para-judicials. One-degree-itis or a good thing?

B. Trial 

1) Seventh Amendment: provides right to jury trial in civil cases (over $20). 
a) Also Re-Examination Clause (not allowed to re-examine any fact found by a jury except as provided by common law). Affirmed in Gasperini—told judges to keep their mitts off.
b) Not incorporated through the 14th Amendment to the states, though most have some sort of jury trial provision.
i) Difference not only that right to trial is not guaranteed—also may not require unanimity

c) Avoidance of judicial bias—common sense of juries valued

d) Juries work hard to try to get it right

e) Identity of result very high between judges and juries

2) Right to jury trial derived from law, not equity: type of case determined whether you’d get a jury or not.
a) Developed the ‘clean-up’ document: when had equity jurisdiction, and granted equity relief, ( asks for monetary damages (law remedy) ( equity court through clean-up document would give them.
3) Mixed law/equity ( Beacon Theaters (1959) under Warren court (Warren & Douglas = No. 1 proponents of jury trial): equitable claim and legal (compulsory) counterclaim. Black opinion:
a) Clean-up doc historical fact-( OBE (have combined law and equity into one court)
b) Jury trial constitutionally guaranteed ( should expand that right:
i) In our law & equity system, anything that is critical should go to the jury

c) Three types of issues:

i) Purely legal ( jury
ii) Purely equitable ( judge
iii) Mixed law/equity ( presumption in favor of the jury
(1) Issues that are common to law and equity should go to the jury.

d) Determine jury trial in terms of the issues in the case
i) Ex: contracts breach, credibility finding: go to jury; injunction/declarations: go to judge.

ii) Equity jurisdiction (different than SMJ / PJ): must have inadequacy and irreparability.

iii) Rule 49(a): can send special verdicts to the juries (e.g.: jury finds facts, judge applies law); or (b) can have a general verdict plus answers to interrogatories.
4) Beacon Theater analysis:
a) Announce Beacon Theater

b) What are the issues? Break out constituent issues in the case one-by-one

c) Find if issues are legal, equitable, or common, and assign judge/jury to each.

5) Extension of jury trial right: Dairy Queen v. Wood (1962)—case involving injunction & accountings (historically equity issues) ( moved accountings into law side & expanded jury trial right.
a) Karchen v. Landy (1966) ( kept bankruptcy (historically equity) before judges. An aardvark. Trumped by Grandfinaciera (also denied trial)
6) Ross v. Bernhard (1970): shareholder derivative suit ( just because a case comes into court through an equitable vehicle (injunction), does not change the underlying legal issues (securities fraud, anti-trust) ( still goes to the jury.
a) Test to determine what is a legal issue:

i) Pre-merger custom—did they have it in 1791?

ii) Remedy sought—money v. injunction.

iii) Practicable abilities and limitations of juries.

(1) Split over 3: should there be a complexity exception (send v. complex cases to judge)? Never resolved.

7) What about issues developed after 1791? 
a) NB: 7th Amend ‘preserves’—harkens back to those rights that existed at common law at the time the amendment was enacted) ( civil rights actions from 1950s, which sometimes did not state right to jury trial
b) Curtis v. Loether (1974): black family tries to rent from white landlords in Wisconsin; Title VII action, landlords wanted jury trial, (s said no jury trial right in the statute. Unanimous S.Ct. says:
i) Rights created by Congress were meant to be vindicated in court.
ii) Remedies must be the kind traditionally granted in law courts (read: damages)

iii) Right to be vindicated must be analogous to one that existed in 1791 (in Curtis, dignitary tort or innkeeper’s liability) ( basically, you can find anything that can be an analogy. Notion of reserve more flexible that might seem at first.
(1) Court noted that the judge is not wholly irrelevant ( still maintains a lot of power in the process

8) Beacon Theaters + Curtis = expansion of the right to jury trial
a) Congress may still give things to administrative agencies or give non-legal remedies (injunction)

i) NB: money remedies are discretionary, and therefore do not need to go to a jury (restitution, back pay)

ii) Similarly, penalties may be left to the judge

9) Some areas the competency of the judge or the jury is also a major consideration: Markman v. Westview Instruments, Inc. (1996): in a patent infringement case, S.Ct. says that since there was no historical analogy, leave it to the judge, who is better suited to parse what the patent claims are ( interpretation in very complex litigation, judge may be best suited to deal with the issue.
a) Uniformity also an issue

b) Seems to be going back to a complexity exception (from Ross)

10) NB: Injunction is most powerful remedy (more powerful than money). Specific performance is injunction in contract clothing. These equitable remedies are difficult/impossible for a jury to do—think of a jury crafting an injunction or de-segregation order. Further, judges have the benefit of perspective and expertise ( no serious argument about loosing the equity/law divide.
11) NB: Jury trial is not force upon administrative agencies—too technical. Jones, Atlas
8. Post-Trial Motions
1) We are actually very ambivalent about juries, as seem in three motions:

a) Motion for a New Trial
b) Motion for a Directed Verdict (Motion for Judgment as a Matter of Law)

c) Motion for Judgment Notwithstanding the Verdict (Renewed Motion for Judgment as a Matter of Law)

2) They are different—know them separately

A. Motion for a New Trial

1) Rule 59: (a) either on the motion of a party or (b) on the judge’s initiative a new trial may be ordered
2) Cleansing, prophylactic motion: looking for errors by judge, jury, lawyer.

a) Jury error the most commonly tested: 
i) Critical: Juries must decide based on in-court evidence, under oath, subject to cross-examination. Jurors cannot get outside information, become experts, etc.
ii) Juries can improperly render a verdict: must deliberate. Quotient verdict (average damages among 12 and that’s the verdict) = error. Apportioning liability/damages (inconsistent verdict) when not allowed = error. Having parties in the jury room = error. 
b) Judge may find that the jury’s verdict is against the great or clear weight of the evidence and direct new trial. Can’t simply be that he doesn’t like defendant (need some tangible reasons).
c) Not appealable (not a final judgment) until judgment is entered (on second trial). Gives judge a lot of discretion.
3) Partial New Trial: retrying only a portion of the case—keeping what is salvageable, and retrying the rest. Must be done very carefully, and only where the issues can be clearly separated (documentary, contract, property cases; not so much tort cases where liability and damages much closer linked).
4) Bifurcation (Trifurcation): common mechanism (especially in federal courts) that has been found to comport with constitutional jury requirements: separate portions of the case and try them separately. Ex: try liability first, then if find it, try damages. Saves time (if no liability, would have no need to think about damages).

5) Conditional New Trial: also called “additur” (add to) and “remittur” (take from)—triggered by damages that are either way too high or low, but want to avoid the hassle/expense of new trial. Very controversial: judge brokers a deal—if additur, gets defense to add more to abnormally low damages in exchange for denying new trial motion. Reverse for remitter: gets plaintiff to agree to less damages in exchange for denial of new trial motion ( Form of civil action plea-bargaining.
a) Some judges do not do this (think it is unjudicial)

b) Additur was held to be unconstitutional in Dimick v. Sheit (1930s), but remittur has been upheld ( Arthur thinks it was an idiotic decision.
B.  Directed Verdict / Motion for Judgment as a Matter of Law

1) Rule 50(a)
a) Can be made at any point during the trial.
b) Same thing as summary judgment, only done at trial (rather than before).
c) Will make every inference in favor of the non-moving party.
2) Will be granted if no reasonable jury could find for the non-moving party.

a) Terminal motion.

b) Narrowly upheld in Galloway
C.  J.N.O.V. / Renewed Motion for Judgment as a Matter of Law

1) Rule 50(b)
a) Made after jury has rendered the verdict

b) Must make the Rule 50(a) motion for judgment as a matter of law before can make 50(b) renewed motion for judgment as a matter of law ( otherwise unconstitutional under Re-examination clause of 7th Amend.
i) Failure to make a directed verdict motion therefore nearly an automatic malpractice claim.

2) Very difficult to win: no reasonable jury would have done what this jury did.

a) Must make every inference in favor of party for whom the verdict went: judges hate to mess with verdicts
b) Some courts have the scintilla rule: if there is a scintilla of evidence, will not disturb the jury verdict

c) More commonly, judges ask if a reasonable jury could find for the non-moving party (federal standard).
d) Arthur thinks that they have been too widely used lately

3) Directed verdict and j.n.o.v.—directed verdict comes during trial where there isn’t really time to think. Much safer to let it go to jury, who usually decide as the judge would, anyway. So if jury doesn’t, and after judge has had time to do research and enters a different judgment, and that is reversed on appeal, can just reinstate the jury’s verdict rather than re-try the whole case (efficiency/economy argument).
a) Because they are final judgments, much harder to prevail on directed verdict & j.n.o.v. than on new trial motion.

4) Loosing party usually makes j.n.o.v. and new trial motions at the same time and the judge has to rule on both.
9. Former Adjudication

1) Purpose of having former adjudication:

a) Has nothing to do with correctness/rightness of first adjudication
b) Clears docket for new cases

c) Finality: gives peace to litigants and prevents constant re-litigation (wasted resources)

2) Four Rules for Former Adjudication:

a) Only get one crack at litigating a claim—cannot split it up

i) What is a claim?

b) Once you have actually adjudicated an issue, you cannot seek to re-litigate, even if it was wrongly decided

i) Consider the quality of the litigation

c) No one can be hurt by preclusion unless they have their day in court. Preclusion cannot be applied to someone who has not been in court.
i) Consider this w/r/t class actions—are the class members really there?

d) Law disfavors preclusion, so put the preclusion defense in early
A. What claims are precluded? Claim preclusion / Res judicata

1) Claim preclusion / Res judicata = claim (cause of action) preclusion—fact-based theory of claim
2) Prevents you from re-litigating any aspect of any cause of action that has been litigated or could have been litigated.
a) Cannot split a cause of action: must either pursue the whole thing or not pursue any of it.
b) Cause of action = transaction & occurrence.

c) Rule 41(b): any dismissal of an action serves as fully adjudication on the merits, except for dismissals for lack of jurisdiction, lack of venue, failure to join party under Rule 19.
i) After re-pleading multiple times because of 12(b)(6), judge will enter judgment (not irrational—no claim for relief. Your T&O does not produce a legally cognizable claim).
d) Because T&O defined so broadly, will plead any possible thing so it is not lost to claim preclusion.

i) It therefore forces joinder of claims on ( much the same way that compulsory counter-claims force ∆s to plead everything they have

3) Remember: one party’s cause of action is not the same as another party’s cause of action. 

B. What issues are precluded? Issue Preclusion / Collateral Estoppel
1) Issue Preclusion / Collateral estoppel = tries to find what issues were already litigated in action 1 that do not need to be re-litigated in action 2.
a) In the real world, issues and claims tend to blend.

b) Prerequisites:

i) Must be same issue (in 2 as was in 1)
ii) The issue must have been actually litigated (decided) in action 1
iii) The issue must have been necessarily decided—decision must have been necessary to the first action.
C. Who is bound by former adjudication?

1) Talking really about people who are strangers & not involved in the first action
2) Remember: someone who was not a party in the first action (has not had her day in court) is not bound by the result.
a) Park Lane Hoisery: Action 1 = SEC wins over Park Lane. Action 2 = action by shareholder against Park Lane, wanting to benefit through collateral estoppel effect from SEC’s victory in Action 1 (that Park Lane violated securities laws). 
i) Supreme Court: offensive non-mutual collateral estoppel—outside parties may benefit from the first action (kills mutuality of estoppel—that you had to be a party to benefit).
ii) Prerequisites of offensive non-mutual collateral estoppel:

(1) New party cannot have been able to join the first action.

(2) Party against who you are trying to use collateral estoppel must have had a full and fair opportunity to litigate in the first action, and used that opportunity.

(3) Party must have foreseen that the second action would occur.
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